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QUESTIONS PRESENTED 


In this appeal from the dismissal of habeas corpus based 
on extradition, for the crime of larceny by trick, as indicted: 

1. Does the inducee’s knowledge of the falsity of the mis¬ 
representation appear beyond a reasonable doubt, on the 
face of this indictment (R. 53), which charges only that the 
misrepresentation “induced” said person’s consent. 

2. Can appellant now raise the issue of undue length of 
the period of detention prior to requisition, when it has 
never been raised previously, anywhere, and the record 
discloses no undue period of time; at a time when he is actu¬ 
ally, presently, detained under an order of surrender, en¬ 
tered after hearing. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,074 

Bernard Winkel, appellant 

v. 

W. Bruce Matthews, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a habeas corpus proceeding on an 
extradition requested by the State of Ohio (R. 2). After a 
hearing on each, extradition was ordered (R. 50) and the 
subsequent writ of habeas corpus was dismissed (R. 24). 
This Court denied bail pending appeal on April 2, 1954 and 
appellant is now incarcerated pending determination of 
the validity of the order of surrender (R. 50) by the Chief 
Judge of the District Court. 

On November 20, 1953, appellant was brought before 
Judge Letts of the District Court, acting in behalf of the 
Chief Judge 1 (R. 50). A hearing (R. 31-49) was held upon 
requisition papers from the State of Ohio (R. 51-70). Ap¬ 
pellant only argued that the indictment, contained in the 

1 Pursuant to 23 D. C. Code § 402. 


(1) 
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requisition papers (R. 53), charged no crime (Br. p. 3). 
Appellant offered no evidence to controvert testimony as 
to appellant’s identification and presence in the State of 
Ohio (Br. p. 3) (as establishing appellant to be a fugitive 
from Ohio justice). Extradition was ordered (R. 50). 

On November 23, appellant filed a petition for a writ of 
habeas corpus (R. 19-20). The writ issued (R. 17-18) and 
appellee filed a return and answer (R. 21). Hearing was 
held before (the Chief Judge of) the District Court on 
November 24, 1953 (R. 1-16), at the conclusion of which the 
Court found appellant was “substantially charged by in¬ 
dictment with the crime of Larceny by Trick in the State of 
Ohio’’ (R. 22). Thereupon, the Court entered an order dis¬ 
missing the petition and discharging the writ on the ground 
that “the petitioner is lawfully detained by the respond¬ 
ent” (R. 24). This appeal ensued (R. 25). 

The initial record on appeal was filed on January 28,1954 
(R. 30). On February 19, 1954, this Court, noting that all 
costs had been paid, acted upon appellant’s requests for 
leave to proceed without prepayment of costs and for ap¬ 
pointment of counsel, by granting only the request for ap¬ 
pointment of counsel. After argument, bail was denied by 
this Court on April 2, 1954. 

STATUTES INVOLVED 

Supplementing the statutes set forth by appellant (Br. 
p. 3-4), appellee presents: 

Section 404 of Title 23, District of Columbia Code (1951 
Edition) : 

“§23—404 [6:380]. Bail. When allowed. 

If, upon the examination of the person charged, it 
shall appear to the judge of the police court that there 
is reasonable cause to believe that the complaint is true, 
and that such person may be lawfully demanded of the 
Chief Justice of the District Court of the United States 
for the District of Columbia, he shall, if not charged 
with murder in the first degree, be required to give bond 
or other obligation, with sufficient sureties, in a reason¬ 
able sum, to appear before said judge of the police court 
at a future date, allowing thirty days to obtain a requi- 
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sition from the governor of the state, territory, or pos¬ 
session of the United States from which said person is 
a fugitive, he to abide the order of such judge of the 
police court in the premises.” (Emphasis Supplied) 

SUMMARY OF ARGUMENT 

It is conceded that the indictment, accompanying the ex¬ 
tradition papers, “sets forth all the elements of the crime” 
(Br. p. 10) of larceny by trick. The facts forming a part 
of the indictment do not negate the element of “reliance” 
or “inducement,” and the indictment as a whole leaves open 
at least a “reasonable doubt” that it is valid. Such a doubt 
must be resolved in favor of the jurisdiction finding the in¬ 
dictment. Stallings v. Splain, 253 U. S. 339, 341, 40 S. Ct. 
537, 64 L. Ed. 940 (1920). The indictment, therefore, “sub¬ 
stantially charges” the crime. Bruzaud v. Matthews, 93 
U. S. App. D. C. —, 207 F. 2d 25, 26 (1953). 

The issue of undue length of detention was not raised in 
the petition for the writ of habeas corpus, nor argument in 
either the extradition proceedings or habeas corpus pro¬ 
ceedings. The issue is not inherently raised, as no undue 
length of time appears. In any event, there was no test of 
detention until after the order of surrender became the 
basis of detention, and after the chief executive of this dis¬ 
trict (pursuant to findings made) was then under a statu¬ 
tory duty to extradite appellant. Bruzaud v. Matthews, 
supra . At that stage, issues of prior detention could not be 
raised. Stallings v. Splain, supra. 

ARGUMENT 

I : 

The Indictment Substantially Charges the Ohio Crime of Lar- 

cency by Trick 

Appellant concedes (Br. p. 10) “The indictment . . . 
sets forth all the elements of the crime . . .”. “However,” 
appellant argues, “the facts negate one essential element 
of the crime.” Thereafter, (Br. p. 11) appellant urges that 
facts (as distinguished from conclusions of law) stated in 
the indictment, charging larceny by trick, erradicate the 
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element of “reliance” by or “inducement” of the Ohio 
complaining witness. This is true, appellant says (Br. 
p. 11), because “the essence of the indictment [is] an absurd 
analogy: A man gives a one dollar bill in payment for some¬ 
thing of value claiming that it is a one hundred dollar bill.” 

Appellee sees nothing absurd in the analogy, if play is 
given to imagination. The hypothetical recipient of the one 
dollar bill may have been unable to read the English lan¬ 
guage, to see with his eyes, or have had good cause for fail¬ 
ing to inspect the bill. In such circumstances, the element 
of inducement or reliance is present, and there would be no 
conflict between the conclusions of law and statements of 
fact set forth in the indictment. 

It is elementary law that courts of the asylum state will 
not try the facts to determine guilt or innocence. Petti- 
bone v. Nichols, 203 U. S. 192, 206, 27 S. Ct. Ill, 51 L. Ed. 
148 (1906). It is a corollary of this principle that the 
asylum state will not invalidate an indictment where there 
is no necessary conflict between the allegations of fact and 
the conclusions of law. This corollary is especially valid 
when the indictment charges in the terms of the statute, 
for an indictment so charging is valid. Wheeler v. Palmer, 
42 App. D. C. 395 (1914). In any event, it is now settled 
law that “[i]f the validity of the indictment [is] open to 
reasonable doubt, it [is] to be resolved . . . by the court 
which found the indictment.” Stallings v. Splain, 253 U. S. 
339, 344, 40 S. Ct. 537, 64 L. Ed. 940 (1920). 

II 

Appellant’s Detention at the Time Tested, Was a Valid Detention 

The extradition hearing was held, and resolved contrary 
to appellant, on November 20,1953. It was three days later 
that the petition for the writ of habeas corpus was filed. 
At that time appellee was detaining appellant under an 
order of surrender. If that order is vaid, then the deten¬ 
tion was valid, for any writ of habeas corpus only tests 
detention in effect at the time the habeas corpus proceed¬ 
ings were instituted. McNally v. Hill, 293 U. S. 131, 138, 55 
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S. Ct. 24, 79 L. Ed. 238 (1934); United States ex rel. Giese 
v. Chamberlin, 184 F. 2d 404 (7th Cir. 1950), affirmed 342 
U. S. 845 (1951); United States ex rel. Parker v. Ragen, 167 
F. 2d 792 (7th Cir. 1948), cert, denied 336 U. S. 920 (1949) ;■ 
Ammons v. King, 136 F. 2d 318 (8th Cir. 1943); Dunlap v. 
Swope, 103 F. 2d 19 (9th Cir. 1939); Dean v. State of Ohio, 
107 F. Supp. 937 (D. C. W. Va. 1952). Therefore, the de¬ 
tention of appellant resulting from the extradition proceed¬ 
ings is the only detention issue properly presented here. 

The merits of the order of surrender, insofar as contested 
in this appeal, have been discussed previously herein. The 
jurisdictional foundation for the order is not impaired even 
if petitioner’s allegations are taken as true. Jurisdiction 
over the person is not lost, in an extradition matter, because 
of infirmities in the antecedent detention and removal. As 
explained in Stallings v. Splain, supra, (page 343 of Volume 
253 U. S.): 

On the other hand, if the orginal [sic.] arrest and 
detention had been illegal, Stallings would not be en¬ 
titled to his discharge, if before the final hearing in the 
habeas corpus proceedings legal cause for detaining 
him had arisen through the institution of removal pro¬ 
ceedings. Where it appears that sufficient ground for 
detention exists a prisoner will not be discharged for 
defects in the original arrest or commitment. Nishi- 
mura Ekiu v. United States, 142 U. S. 651; Iasigi v. Van! 
De Carr, 166 U. S. 391; Kelly v. Griffin, 241 U. S. 6,13. 

See also State ex rel. Arnold v. Justus, 87 N. W. 770 (Minn. 
1901); Cf. Sheehan v. Huff, 78 U. S. App. D. C. 391,142 F. 2d 
81 (1944), cert, denied 332 U. S. 764. Indeed, the appellant; 
being personally present, and the questions of identity and, 
fugitivity being found in the affirmative, the Chief Judge, 
acting as chief executive for this jurisdiction, “. . . is re¬ 
quired by statute to order extradition.” Bruzaud v. Mat¬ 
thews, 93 U. S. App. D. C. —, 207 F. 2d 25, 26 (1953). 

It is appellee’s position that the matters hereinafter dis¬ 
cussed cannot be raised after, as here, a requisition has been 
filed and a hearing, resulting in an order of surrender, is; 
held. However, the appellee takes the further position that 
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none of these matters were raised by the petition for the 
writ of habeas corpus. For example, even the most liberal 
construction of the petition (R. 19-20) will not support the 
allegation (Br. p. 7) that appellant has (at any time) been 
detained in this jurisdiction . . merely on the basis of a 
detainer . . .” (Emphasis supplied). No allegation in the 
petition even bears remotely on the allegation: “Parole 
was denied, apparently, at least in part because an Ohio de¬ 
tainer was outstanding against him. ,, (Br. p. 8) (Empha¬ 
sis supplied). Nor is there any allegation supporting the 
assertion in the brief (Br. p. 8) that appellant was not 
allowed “. . . time off for good behavior . . .”, in regard 
to the sentences previously imposed by this jurisdiction in 
a separate criminal case (Br. p. 1). 

At the extradition hearing reference was made to the 
total, gross, period of incarceration as rebuttal to appellee’s 
objection to a proposed continuance (R. 33); and for the 
purpose of obtaining a delay in the execution of the sur¬ 
render order so that a petition for the writ could be filed. 
(R. 47). Both assertions were unsworn, ex parte, state¬ 
ments by petitioner’s trial counsel. The same situation 
occurred at the habeas corpus hearing when trial counsel 
sought another continuance and bail for the purpose of 
giving appellant an opportunity to secure funds. (R. 2-4). 
No sworn testimony or proof was ever adduced on the sub¬ 
ject of unreasonable detention. 

In any event, appellant seeks to argue from recitals of the 
gross period of time since December 7,1951, when appellant 
began to serve a sentence, by this District, of four months 
to two years (Br. p. 2). His recitals of improper failure to 
receive parole, even if adequately raised by this record on 
appeal, clearly run afoul the general rule that habeas corpus 
cannot be used to test eligibility for parole or probation. 
McNally v. Hill, 293 U. S. 131,140, 55 S. Ct. 24, 79 L. Ed. 238 
(1934); Jones v. Clemmer, 82 U. S. App. D. C. 288,163 F. 2d 
852 (1947); Jones v. Welch, 80 U. S. App. D. 0. 25.3, 151 
F. 2d 769 (1945); Pope v. Huff, 79 IT. S. App. D. C. 18, 141 
F. 2d 727 (1944). On the basis of the maximum sentence 
of two years (at rate of 6 days per month for 24 months, 
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18 U. S. C. $$ 4161-4166), appellant may be presumed eligi¬ 
ble for conditional release in July 1953. The extradition 
proceeding was actually held in November; therefore, there 
is, reasonably, only a four-month period in question. Suc¬ 
cessive arrests and commitments on fugitive warrants 
might easily absorb such a four-month period, or even one 
fugitive warrant when continuances are requested by the 
demanded party. There is nothing inherently wrong with 
successive fugitive warrants. Reed v. Colpoys, 69 App. 
D. C. 163, 99 F. 2d 396 (1938), cert, denied, 305 U. S. 598; 
Stallings v. Splain, 49 App. D. C. 38, 258 Fed. 510, affirmed 
253 U. S. 339; Palmer v. Thompson, 20 App. D. C. 273 
(1902). 

Finally, appellant cites 18 U. S. C. § 3182 (“. . . may be 
discharged.”) and (by way of quoting 23 D. C. Code $408) 
23 D. C. Code $404, which provides for a “complaint”, 
“examination” [by a] “judge of the police court,” “rea¬ 
sonable cause to believe,” “to appear . . . at a future date, 
allowing thirty days to obtain a requisition ...” (Empha¬ 
sis supplied). Thereafter, in this statutory scheme, Section 
408 provides for “reasonable time.” Appellee submits 
that a reasonable construction of this statutory scheme dis¬ 
closes clear authority for the police court to hold one com¬ 
mitted on a fugitive warrant for thirty days, plus any 
period of time thereafter which is reasonable in the circum¬ 
stances. Appellant does not, and indeed on this record, 
cannot attack the action of the police court, which must be 
presumed to have been regular. 2 His remedy for any ir¬ 
regularity in these respects disappeared when he became 
detained pursuant to the District Court’s order of sur¬ 
render, entered after an extradition hearing. 


2 Especially when he was represented by counsel. 
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CONCLUSION 

Wherefore, appellee submits the District Court’s dis¬ 
missal of the writ of habeas corpus should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis A. Carroll, 

Edward 0. Fennell, 

Carl W. Belcher, 
Assistant United States Attorneys. 
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